Title IX in a Post

Regulatory World

April 2021



Martha Compton is a nationally recognized expert in student conduct
and has over 20 years of experience in higher education, specifically
investigating and resolving student conduct, sexual misconduct, and
interpersonal violence matters. Martha is the current past-president
of the Association for Student Conduct Administration. She speaks
and presents frequently across the country on developing policy and
conducting thorough and impartial investigations and hearings.
Martha is currently a Ph.D. student at Ohio University and received

her master’s degree from Appalachian State University and her

bachelor’s degree from Keene State College.

Martha Compton

Director of Strategic Partnerships & Client
Relations
Grand River Solutions



Grand River Solutions

We exist to help create
safe and equitable work
and educational
environments.

Mission

Bring systemic change to
how school districts and
institutions of higher
education address their
Clery Act & Title IX
obligations.

Core Values

Responsive Partnership
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Transformation
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Regulatory Overview LTI

......
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IIA

Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits of, cr be subjected to discrimination under any education program or

activity receiving Federai financial assistance.”




What (Mis)Conduct is Covereqbby
the 2020 Title IX Regulatiorbﬁl

S
* Sexual Harassment %O\’
e Hostile Environment
* Quid Pro Quo (by an emp| )
e Sexual Assault Q\

» Dating Violence )
* Domestic Violer\?@
- Stalking ®Q~



AND... Only Covered, &

Place of Conduct Required lIdentity
* On campus < » Complainant
+ Campus Program, \Q participating/attempting
Activity, Building, a@?‘ to participate in Program
or Activity, AND

* |n the United Sta@s
Q) » Control over Respondent
7 A



What (Mis)Conduct is NOT Covered
by the 2020 Title IX Regulatigns?

Za\
»\5

* Discrimination

* Harassment other than Sex Harassmj&
* Pay equity Q\

* Retaliation QQ/

* Off-Campus ®

* Not part of program tivity

* Complainant not mber of community

No substanticgrw rol over respondent



What do we do
about
misconduct
that does not
fall within this

narrow scope,
Martha?




Conduct Falling
| Outside the
Scope of Title IX

Sexual
Harassment

Quid Pro
Quo

Between
Students

> Apply other applicable
institutional policies and

procedures. \
0 Severe or
$ Pervasive,

?s Only



What are 5751
the 8106.30 %
definitions2:™




Section 106.30: Sexual Harassmjent

Sexual harassment means conduct on the basis of sex th @isfies one or
more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’s education program or activity; or

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “staiking” as defined in 34 U.S.C. 12291(a)(30).




Notice to Cellege/University

support Measures, whether or not Formal

Complaint is filed

~—_

\ How to File
Before The Q-F\OQ\

Investigati
s

Options for Resolution

¥ GRAND RIVER




Procedural Requirements for Irggstigations

NOTICE TO BOTH
PARTIES

n
LXXX

EQUAL
OPPORTUNITY TO
PRESENT EVIDENCE

X

V2

&

Ra\

WRITTEN

AN ADVISOR E
CHOI NOTIFICATION OF
MEETINGS, ETC.,

AND SUFFICIENT
TIME TO PREPARE

O

OPPORTUNITY TO
REVIEW ALL
EVIDENCE, AND 10
DAYS TO SUBMIT A
WRITTEN
RESPONSE TO THE
EVIDENCE PRIOR
TO COMPLETION
OF THE REPORT

0

REPORT
SUMMARIZING
RELEVANT
EVIDENCE AND 10
DAY REVIEW OF
REPORT PRIOR TO
HEARING



Procedural Requirements for@l-‘garings

Must be live, but can be conducted remotely

Participation cannot be compelled
AR~
Standard of proof used may be preponderance of the evidence or cleur and convincing; standard must be the same for

student and employee matters
AR

Cross examination must be permitted and must be cond'icted by advisor of choice or advisor provided by the institution
YA
Decision maker determines relevancy of g'iestios and evidence offered
-_—
Exclusion of evidence if no cross £xan:nation

Written decision must be issucu that includes finding, rationale, and sanction, as well as information on right to appeal




What do we

nEEd tO dO Iear & Comprehensive Procedures
all of this?
S

S%& Staff

9 Expertise and Confidence

GRAND RIVER sSOLUTIONS



- Investiation _

Preliminary Report
Evidence Review & ResfoRSe
Final Report \_/

Submission o

Written Decision

——
- Aeal _




Investigation |

Preliminary Report ESC’) ]
Evidence Review & e ]

AL

R
Final Report § % ]
ing

ice Of Hearing |
-Hearing Meetings ]
Hearing ]

* Introduction and Explanation of Procedure
* Presentation of Final Report
« Testimony and Questioning

— Notice of Outcome J

— Appeal |




Formal Complaint

Parties Agree to Infnyuial Resolution

I nformal - Can enter into ap&before a determination is
Resolution reachec |

« Can withdraw at’any point and return to formal
Process |

Un \Vi Of |da h O A pernative Resolution
X \ Negotiated Resolution
d nd I—CSC OQ\ * Respondent Accepts Responsibility
S
?\ V)

* Parties reach agreement

Qa * Parties do not reach agreement and return to
formal grievance process




$6
The Investigator, ,\\O

Coordinator, ;léaéing .
Officer, Appeals Officer

e°*
.,'.. (3
o °® o

GRAND RIVER soOLUTIONS



All Who Carry Out a Role $@
X

\/ Must be trained in accordance with the requirements in
the regulations

\/

AIA Must conduc? the investigation in an impartial manner,
< avoiding kiasspre-judgment, and conflicts of interest

\/

O

% GRAND RIVER

i, SOLUTIONS



Avoiding Prejudgment §%

Practical application of these concepts |r\@

Do not rely on cultural “rape myths”

tigations.

Do not rely on cultural stereotypes about how men or worm=,, purportedly behave

Do not rely on gender-specific research data o” -h~or.es

-
Recognize that anyone, regardless of sex, Jender, gender identity or sexual orientation, can be a

victim or perpetrator of sexual assault o ower violence

Igigiyiyi

AR
Avoid any perception of bias in fa o - of or against complainants or respondents generally

:

- a
Employ interview anc in et tigation approaches that demonstrate a commitment to impartiality

"* GRAND RIVER

v SOLUTIONS



Past perscnal or

profcssiunal experience

I m pa rtla I |ty . Common sense approach

to evaluating whether a

dan d B 1aS particular person is biased

No generalizations



N,
Impartiality Q$

Avoiding Prejudgment, Bias, ana Conﬂ\hﬁf& f Interest
O\/
Bottom line: S
. Follow facts of eve@a ividual case o
. Investigate in a c@b&stent manner
. Must allow enges for conflict of interest

&

GRAND RIVER
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%
\Q$

. & -
Hearings: An @@Structu re .
for Complian o

o°*
......
® .
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Why does it
matter?




The Essential Elements of A@aearings

Clear Procedures \S&\O
Due/Fair Process COO\/

Fair, Equitable, ano Neutg@q\
Consistency @

Trauma |m‘orme§~$
Well Traine@?fsonnel



Clear Procedures

The Process

* Pre-hearing process, submission of evidengg)opening statements, other

The Players J

- The roles of all participants Q

The Evidence J

* Relevancy, Exclusi Iming of submission, how to submit, who decides,

The Outcome

* Deliberations; Notice; manner and method communicated.



Clear
Procedures

—

)

|
Q}%wty
c=m

\

~N

Due Process

Falrnecso()

S
o

K °
Trained

Personnel

A




Considerations for the Physical Space

»
« Room location and set—u@\\
 Entrances, exits, ar@\’

proximity =~ Q~
. Privacy scrg?ﬁggpartitions

. Techn@
. I—@Q&ycontrol

« Space for extra visitors /iy soroTions




Remote Participation

* Chat function or emails

» Use of breakout rooms
« Communication considerations

 GRAND RIVER
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Other Considerations
S

‘ rFormality,
Time Limits Breaks (  Order and
Gate-Keeping

Handling
disruptions
and ' behavior?

interruptions N

O GRAND RIVER

SSSSSSSSSSSS

Recording



Pre-Hearing Meeting

* Helps get everyone on the same page

* Helps anticipate difficulties O\/

 Helps day-of go smoothly

What to cover?

* Roles of attendees \
Structure and flow of the heari

ldentifying which witness the hearing
Process for cross-exan'é)

Logistics for heari ?*
Nest steps aft&vearing
Checkinonin al resolution " GRAND RIVER

» Questions about process



\/ ®o, ::.:...

Roles and R%s&msibilities
N2 o0 i
mpartiality .‘....:: :
o ®




Hearing Participants $%
* O

Complainant the person bringing the complain \

Respondent | the person against whom tQe c laint has been filed
Advisor will conduct cross ion; role varies depending on school
Investigator | summari %estigation, answers questions |
’ Witnesses | \in the room only when answering questions

\ ]
| Hea ring Administrator/ l. oordinates all aspects of the hearing, ensures a fair and equitable hearing
I

: Coordinator process, acts as a resource for all participants

Decision-Maker(s® makes decision as to whether policy was violated

assists with the logistical coordination of the people, the space, technology,
etc.

Administrative Stef

GRAND RIVER soOLUTIONS



General Cocg\@e\

N\
Who is Parent&o«

typically
not in the St@gf@nt newspaper
Hearing? Qhwterested faculty

S,
g Title IX Coordinator



The Players

Advisors

- Will conduct examination/cross /
. Training/Qualifications

- Communicating their role
- Enforcing their role Qs

- When to appoint $0
?“

GRAND RIVER
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Review the policy,
\Qé

After yOu are Revh@t e materials provided, if
assigned a cs

matter as an
a dVl SOYl... Reach out to your advisee

Schedule a meeting

GRAND RIVER sO©O

Ul
()
[
-

Ul



Build Rapport

S
Explain  RztEy yourO\O$
S

Advise v them that their conversations with you are not privileged

Meeting with
your advisee

Go over the policy and process with them
Ask them to share their account

Discuss the evidence

GRAND RIVER soLuTIO]



Do Your Hom&vork

Review applicablgg‘\Q language/provisions
I

Familiarize your with investigative report

Understa ins and outs of the report
What iﬁ;.B imeline of events
Thi bout what areas you may want to

% ght or expand upon
@ hat type of questions you will ask

Who are the key witnesses
Consult with your advisee
Anticipate questions of others

Consider impact of your decisions and develop a
strategy



The Players

Support Person

- Optional
. Silent
- Roles
. Communicatingtheiro

role $
. Enforcing their
S




The Players

The Coordinator/Administrator

- Oversees the Process

- Maintains
order/decorum Q/
. Supports the panel Q

- Makes ruling Qs

- Voting or non-votin 0
- Writes the decis?sg' |
- Trained ®Q~ \ /

iitve, SOLUTIONS



- Cannot be investigator, {itle IX

The Players

The Decision Maker

- May be Hearing Chair or on panel Oc

- Determines whether policy was %

violated
- Determines appropriate sancs\@%{Q\

violation is found

Coordinator, orAp$~ fficer



The Players
The Panel

. Recruitment and retention
- Number of panelists?

. Canyou have a panel of
one?

- Must finding be Qs

unanimous

- What about san%@?

- Internal, exte@ or some
combinati

GRAND RIVER



| Im
pa
rtial
It
y
$0<<§




Impartiality: Avoiding Prej ent
and Bias \S\@%

\%
O

“The Department’s interest in ensur %partial Title IX proceedings that avoid
prejudgment of the facts at iss@e essitates a broad prohibition on sex
stereotypes so that decisi @re made on the basis of individualized facts and

not on stereotypical ngtions of what “men” or “women” do or do not do.”

O



Impartiality: Avoiding Prej ent
and Bias \{\{5%

Practical
application of
these
concepts in

investigations

N
(.?O

Do not rely on cultural “rape myths” th sentially blame complainants

7

Do not rely on cultural stereotyges t how men or women purportedly behave
\,

J

JI\L

( . . .
Do not rely on gender-spe earch data or theories to decide or make inferences of relevance or

_credibility in particula es
Recognize that any anrdless of sex, gender, gender identity or sexual orientation, can be a victim
| or perpetrator o assault or other violence

JI\L

JI\L

ption of bias in favor of or against complainants or respondents generally

I\

terview and investigation approaches that demonstrate a commitment to impartiality




C'O
III |mPartia|ity: Avoiding Bia©$
\S\

7

Department also rejected commenters’ arguments that indivi
as investigators because of past personal or professionagier ce

ould be disqualified from serving

~

\
>

is biased” WHILE
\_

“Department encourages [schools] to apply an ve (whether a reasonable person would believe
bias exists), common sense approach to eva whether a particular person serving in a Title IX role

/
<

(o

‘exercising caution not to apply ge
example, assuming that all self-

or that a male is incapable i

ations that might unreasonably conclude that bias exists (for
ed feminists, or self-described survivors, are biased against men,
sensitive to women, or that prior work as a victim advocate, or as a

J
<

_J

\defense attorney, rende@ erson biased for or against complainants or respondents”

GRAND RIVER




Impartiality: Avoiding Conflkcts of

Interest \
\{\

-

“inherent conflict of interest” because of their afflllat

Commenters argued that investigators and hearing off' ployed by schools have an

~

e school, so Department should

.
-

.

require investigations and hearings to beg ted by external contractors

Department noted that some of those c@ ters argued that this resulted in bias against
complainants, and some arg that this resulted in bias against respondents

_J
N

-

.

and other personnel, so ent will focus on holding school's responsible for impartial

Department’s response: Depattment's authority is over schools, not individual investigators
end result of process,@%%beling certain administrative relationships as per se involving

conflicts of interest

_/
o

_J

R

GRAND RIVER




Impartiality: Avoiding Prej

@@cr’nent,
Bias, and Conflicts of Intsﬁ( St
O\’
%

»Fo facts of every individual case

4 )

Bottom line o> nvestigate in manner that will not allow
even a perception of prejudgment or
- Sl

bias for or against any party




Pre-Hearin %‘-ngs oo o......
X

What should be d@\m advance of the hearing? ® .°. .‘...'. g .‘1

05 @0 R
& °

GRAND RIVER soOLUTIONS



QQ Logistics $¢o

‘Scheduling participants N
‘Reserving space -

\ \/

‘ Provision of accommodations

, =\ V
Requiests for delays;
agjournments

"7 GRAND RIVER

i, SOLUTIONS



The Parties and their Advisors, and the
Withesses

—

* Via conference or meeting
* In writing

Vv
<O

* Roles of the parties
 Participation $
* Evidence

 Decorum
* Impact of r@ollowmg rules

4B
Set expectations
)
* Format Q\

~ GRAND RIVER
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Q Review evidence and report

= Review applicable p ;: d procedures

N\
I||. Prelimina &oftheewdence
The Decision %O

ine areas for further exploration

$ Develop questions of your own

,’ Anticipate the party’'s questions

W ELGE(S

A Anticipate challenges or issues

" GRAND RIVER soLUTIONS






Opening
Instructions by
the Chair

- On the record

@
g \Q

- Reiterate charges

- Reiterate rules an pectations
- Reiterate logisti r the day

This should btﬁhd and used consistently.

"* GRAND RIVER

iitvn, SOLUTIONS



&
Opening Statements \S\\O
O\/ “Each party may, but is not
('3

required to, make an opening

- Permitted, but not required statement. The party’s advisor is

- Policy should include purpose pe not allowed to make the opening
. : statement on behalf of the party.”
- If permitted, consider \
* Requiring submission@j, r to hearing Univ. of Idaho FSH 6100, Title IX
« Word limit Q Sexual Harassment, August 2020
- Time limit

&

GRAND RIVER
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Testimony 3 $Cg

Procedures should be clear about: 6&\

Order of/parties and witnesses N\
Could simply leave this up to the Q'eg@on maker

Order of examination %
- Questioning by the decisio ﬁa er
Cross examination by tﬁréusor
Will the advisor be per ed to question their own party?

What if the adviso Iso a witnhess?
Will there be a d round of questioning?

Consistency Q\ sential. Consider putting this all in your
procedures.

GRAND RIVER



Cross Examination

Who does it?

Must be conducted

O

If par s not
app %(does not

P

iCipate, advisor

by the advisor
can appear and
i ﬁ“ Cross

If party does not

have an advisor,

institution must
provide one




Cross Examination
Permissible Questions

lQuestions must be relevant

lNot relevant

» Duplicative questions \¢
» Questions that attempt t @ information about
« Complainant's prior s% istory

* Privileged inforw
- Mental heaItI—O




Cross Examination $€3
Relevant Questions \B«O

The Department declines to define reIev&ndlcatmg that term “should be
interpreted using [its] plain and ordlr@ eaning

See, e.g., Federal Rule of Ewd@ﬂ Test for Relevant Evidence:

“Evidence is relevant
- (a)ithasanyt cy to make a fact more or less probable than it

would be le t the ewdence and

(b) the fafels'of

consequence in determining the action.”

¥ GRAND RIVER



Cross Examination Oéb

Role of the Decision Maker N\
\/\3

ély required where

Rulings by Explanatien
Decision Maker quesh@t permitted

required after Q\

each question is @n allow advisors to make case as to
asked by the why question should be asked, but not

advisor ?‘ required
X

¥ GRAND RIVER

-----



‘ Cross Examination $C7’
Impact of Not Appearing \S\\O

Exclusion of all statements of that par%O

&

Exception- DOE Blog ®

Y,

What if a party or wit appears, but does not answer any or all

guestions? ?‘
& GRAND RIVER




‘ Cross Examination es%
Impact of Not Submitting to K

" GRAND RIVER
)N S



11 Cross Examination $%
Impact of Not Appearing \S\\O

O\/

Statements that consist ci or are made in the course
of the prohibited conauct




S
o
Closing Statements \S\\

Q\% “At the conclusion of the presentation of
. Permitted, but not required & evidence, each party may, but is not

. . required to, make a closing statement to
- Policy should include purp d scope the hearing officer. The party’s advisor
- Closing statementyv

act statement is not allowed to make the closing
- If permitted, consid

statement on behalf of the party.”
« Time limit Univ. of Idaho FSH 6100, Title IX Sexual

. Submissi@ riting after the hearing Harassment, August 2020

GRAND RIVER



Common Challenges

rNon-appearance by a party or witness \/ 1

Non-appearance by an advisor

rParty or witness appears but declines to ans§é§e (or all) questions 1

rDisruptions

Maintaining Decorum
 Univ. Of Idaho - "Advisors are expec frain from interference with the University’s investigation and resolution. Advisors who
s;:

step out of their role will be warn ce. If the advisor continues to disrupt or otherwise fails to respect the limits of the
advisor role, the advisor will t% d to leave the meeting or hearing. If the advisor’s continued interference occurs at the live
r

hearing, the University wi e party with an advisor to conduct cross-examination."

» LCSC - "If a party’s AdvisOx of choice refuses to comply with the College’s established rules of decorum for the hearing, the College
may require the party to Mise a different Advisor. If a college-provided Advisor refuses to comply with the rules of decorum, the
College may provide tHat party with a different Advisor to conduct cross-examination on behalf of that party. "

GRAND RIVER  SOLUTIONS



Tips for Increasing Efficiency $%

01 )

Be prepared Have an Have back up

experienced chair plans for
technology issues

GRAND RIVER




Being Trauma-Informed

Training your panel/adjudicators

» Asking questions
* Asking “why” O\/
* Filtering questions of the parties %

Preparing parties

. . . . . ‘
* Reviewing the investigation @\t

» Sharing their story agairg

« Answering questions ageg
gd 5d

The attraction of p-u-ient interests

'~ GRAND RIVER
SOLUTIONS







Cg
Evidence Q$

“Something (including testimo cuments, tangible objects) that
tends to prove or disprove the\eéxistence of an alleged fact; anything
presented to the senses fered to prove the existence or non-

Istence of a fact.”

?i Black’s Law Dictionary



a Direct Evi@g A
Evidence that is based sonal knowledge or

observation and tha , proves a fact without
infere\nS presumption.

-
- WV
Types Of @umstantial Evidence

. Evid based on inference and not on personal
EVldenCe AQ knowledge or observation. "

J
& <
@ Corroborating Evidence

/
N\

Evidence that differs from but strengthens or

confirms what other evidence shows

¥ L /.




Non-Testimonial Evide

Social Media Social Mellia

Text Messages pOsts Commuricitions

Police Body

Surveillance Camera
Footage

: Medical Audio
Swipe Records i" Recoﬂ Phone Records Recordings
|

"% GRAND RIVER




Some Other
Evidentiary Issues O$fo

« Character evidence

- Polygraph examinations
« SANE reports
- Past conduct of

complainant, respondent




Evaluating the Evidence

s it relevant?
Evidence is relevant if it has a tendency to make a material fact moge @ 2ss likely to be true.

A 4

Is the item what it purpgrmg.!

A 4

Is it credible?

v Weight is determined by the finder of fact!
GRAND RIVER



Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be withotit that
evidence

$88% %
S238% %

GRAND RIVER



Relevance is not...

Believability
of the
evidence

Strength of
the avidence

Based on
evidence: complicated
circumstantial rules of court
, direct

' GRAND RIVER
it SOLUTIONS
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('3
Assessing Credibility and I@l\lability
SO

No formula exists, but consider thépowing:

» opportunity to view @Q\

ability to recall

motive to fabricate ®

plausibility

consistency O
character, back % experience, and training
coaching $~

your own@ and limited experience

YV VYV V VYV V



Assessing Reliability $%

‘ Corrobor:a_tion \

W

[ rast record ]

- -

| Otwerindidaof reliability |

" GRAND RIVER



Credibility Versus Reliability $g

= Reliable Evidence

* | can trust the consistency of the person’s acco eir truth.
* It is probably true and | can rely onit. O

Credibility

* | trust their account based on jone and reliability.
» They are honest and believable.

* It might not be true, bug@orthy of belief.

* It is convincingly true.
* The witness is sj ;?}nd speaking their real truth.

~ GRAND RIVER
i, SOLUTIONS



Being Convinced $C°
It Is True, or Biased Conclusio[{KO

N
[ [ O o
A credible witrress may give

unreli@lﬁﬁ% testimony

O
&

RRRRRRRRRRR
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Dellbeg(g\béns
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Weighing the Evidence & I%Q‘-ﬁing A
Determination \S\\
OV

1) Evaluate the evidence collectethto-determine what factually is
more likely to have occur@ d then

\

2) Analyze whether onduct that happened constitutes a
violation of the 's policies

?\
X

GRAND RIVER SOLUTIONS



Break down the

policy into
elements

GRAND RIVER sSOLUTIONS



Preponderance of the

Evidence0$

Dres .vof .nean 100% true
or accurate

More likely than not

i A r ding = There was

(| -«uncient reliable, credible
evidence to support a
inding, by a preponderanc
of the evidence, that the
policy was violated

GRAND RIVER

SOLUTIONS



Written Decision/ Final RepcgfD

The allegatio
Descripti all procedural steps
Findingsyoft fact

C sion of application of facts to
olicy

Q'Ratlonale for each allegation
$ . Sanctions and remedies

v

— . Procedure for appeal




I Procedural irregularity that affected th@ome;

ii.  New evidence that was not reaso vailable when the
determination of responsibilit)@\a ade that could affect

the outcome; g{

iii. The Title IX Coordinator, RA gator, or decision-maker(s)
had a general or speci nflict of interest or bias against
the Complainant o@s ondent that affected the outcome.

Grounds for Appeal




Questions?

Email Us: Follow Us:
MCompton@grandriversolutions.com u @GrandRiverSols
info@grandriversolutions.com I3 [ Grand River Solutions
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©Grand River Solutions, Inc., 2021.
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post training materials for those who
attended a training provided by Grand River
Solutions is granted to comply with 34 C.F.R.
§8 106.45(b)(10)(i)(D). These training materials
are intended for use by licensees only. Use of
this material for any other reason without
permission is prohibited.





